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88)

SECURITIES AND EXCHANGE COMMISSION
Washington, D . C.
May 24, 1961
In the Matter of
MYRON

File N o .

4-98

Rules of Practice - Rule

ACCOUNTING

FINDINGS
AND
OPINION
OF THE
COMMISSION

SWARTZ

2(e)

PRACTICE AND PROCEDURE

Denial of Privilege to Practice Before Commission
Unethical and Unprofessional Conduct
Where certified public accountant made it possible for false
and misleading financial statements and certificates to be
circulated on his stationery over his signature, and there
after without disclosing falsity of such statements continued
to perform accounting services, including preparation of in
correct and misleading statements for filing with Commission,
for same persons, and where in subsequent Commission investi
gation he testified falsely with respect to certain of such
matters, held, accountant engaged in unethical and improper
professional conduct and is disqualified from practicing before
Commission.
APPEARANCES:
Ellwood L. Englander and Theodore Focht, of the Office of the General
Counsel, for the Office of the Chief Accountant of the Commission.
Edward T. Tait, for respondent.

By GADSBY,

Commissioner:

This case, brought under Rule 2(e) of our Rules of Practice, 1 / in
volves charges of professional misconduct against an accountant, Myron
Swartz, indulged in in connection with the preparation and use of certain
financial statements of Eastern Investment and Development Corporation
("Eastern") and Cornucopia Gold Mines ("Cornucopia").
There is a further
accusation that respondent gave false testimony under oath in prior Com
mission proceedings. 2 /
Swartz is a certified public accountant and a

1/

17 CFR 201.2(e).

2/

Respondent has waived a hearing and other procedural steps, has
agreed that the record herein shall include his prior testimony,
has stipulated to certain testimony that would be presented if a
hearing were held, and has agreed that on the basis of this evidence
we may conclude that he has engaged in unethical and improper pro
fessional conduct within the meaning of Rule 2(e) and may take
appropriate action pursuant to that Rule. Our findings are based
upon the record thus made.

- 2 -

A -

88

member of the American Institute of Certified Public Accountants and the
Pennsylvania Institute of Certified Public Accountants. During the period
of 1957 and 1958 involved here, he practiced in Pittsburgh, Pennsylvania
as a sole proprietor under the name Myron Swartz and Company.
At the time covered by this record, Eastern was a substantial stock
holder in Cornucopia, and both companies were under the control of Earl
Belle, Murray and Burton Talenfeld and their father, Edward Talenfeld.
Swartz testified under oath in July 1958 in the course of an investigation
conducted by our staff, which testimony became a part of the record in
proceedings under Section 19(a)(2) of the Securities Exchange Act of 1934
as the result of which we withdrew the registration of Cornucopia's common
stock on the American Stock Exchange. We found in such proceedings that
Cornucopia had violated the reporting requirements of the Exchange Act by
failing to disclose pertinent and accurate information regarding its con
dition and affairs and by filing reports, including financial statements,
which contained false and misleading information. 3/
Among other things, we found that Cornucopia and Eastern had obtained
substantial bank loans after bank officials had discussed with Belle and
the Talenfeld brothers certain financial statements of Eastern as of July
31, 1957 and December 31, 1957.
These financial statements were false
and misleading in their presentation of assets, liabilities and capital,
and the certificate covering the July statements, at least, falsely stated
that an audit had been made. 4 /
The certificates accompanying the July
31, 1957 statements were admittedly on Swartz's office stationery and
bore his signature.
During the staff's investigation of the Cornucopia matter in
1958,
Swartz testified that he had provided Belle with about ten copies of his
letterhead stationery signed in blank and that Belle had had the certifi
cates typed over Swartz's signature and attached them to the false and mis
leading financial statements. He then further testified that the first
and only time he did any work for Eastern was in the summer of 1957 when,
at Belle's request, he met Belle on a Sunday afternoon at Eastern's office
in Pittsburgh, and after an examination of Eastern's books prepared a draft
of a balance sheet as of July 31, 1957.
Swartz stated that Belle painted
a glowing picture of the expanding prospects of Eastern and Cornucopia and
held out to him the expectation that he (Swartz) would have a profitable
future as the accountant for the entire business enterprise. Swartz was
then only 27, and in his first year of practice. It appears also from
Swartz's testimony that he had met Belle at school, that their families
were friendly and that Belle had received much publicity as a young
financial genius. Swartz testified that he agreed to give Belle his work
ing papers and copies of his business stationery signed in blank in order
that Belle, who was leaving for New York that day, could have the balance
sheet and the certificate typed there.
Swartz further testified that he did not learn that his confidence
in Belle had been misplaced until November 1957, when he discovered that
his signed letterheads had been used to certify false financial statements
and to state falsely that he had made an audit. Swartz said that he then
confronted Belle in the presence of the Talenfeld brothers and threatened
to inform the proper authorities, but that he was dissuaded from doing so
by Belle, who pointed out that the false statement had already been in
circulation and that Swartz himself bore some responsibility in the matter
because he had furnished the letterheads signed in blank. Swartz admitted
that he had continued to work after November 1957 for Belle and Bellecontrolled companies and that, even after he had learned that his name had

3/

Cornucopia Gold Mines, Securities Exchange Act Release N o .

4/

Securities Exchange Act Release N o .

1 1 , 1960).
6339,

page

5.

6339

(August
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been used a second time to circulate another false statement of Eastern as
of December 31, 1957, he was again deterred from disclosing the impropri
eties by Belle's warnings of adverse consequences should such disclosure
be made.
In February 1960, Swartz made a voluntary statement admitting that
a material part of the testimony he had thus given during the 1958 investi
gation was false. 5/ Specifically, he stated that he had not examined
Eastern's books in the summer of 1957 as he had previously testified;
indeed, he had never examined Eastern's books. Swartz admitted that his
testimony that the Eastern July 31, 1957 financial statements were prepared
in Pittsburgh was incorrect and that in fact they had been prepared in New
York. He also admitted that his testimony asserting that his first work
for Eastern was doing during the summer of 1957 was incorrect and that in
fact he had on an earlier date signed an Eastern financial statement as of
March 31, 1957.
These admissions indicate that his entire earlier testimony
about meeting Belle in Pittsburgh, examining the books there and giving
Belle letterheads signed in blank only because Belle had to leave for New
York that same day, was false. In addition, Swartz stated that the reason
he did not reveal the existence of the Eastern statement of March 1957 in
his testimony in 1958 was that, prior to such testimony, he was told by
Murray Talenfeld that the latter had collected all of the copies of the
Eastern statement and that this Commission therefore could not know of it,
and he was requested by Talenfeld not to reveal its existence. Thus it
appears that Swartz testified falsely in July 1958 when he stated that al
though he had talked to the Talenfelds prior to his testimony, they had
not discussed or said anything with regard to what he should or should not
say in his testimony.
As noted, even though Swartz had learned in November 1957 of the
circulation over his signature of false Eastern financial statements as of
July 31, 1957, he continued to work for Belle. There is no evidence which
would indicate that Swartz took steps to insure that no further blank
signed certificates remained in Belle's possession. In fact, as we have
already described, false Eastern statements as of December 31, 1957 were
circulated over Swartz's name despite his asserted refusal to prepare such
statements. However, Swartz admittedly prepared for Belle a draft of a
pro forma balance sheet of Cornucopia and its subsidiaries purporting to
reflect conditions as of January 31, 1958,
containing figures dictated to
Swartz by Belle which Swartz himself has characterized as figments of
Belle's imagination. Swartz contended that it was his understanding these
figures were for Belle's personal use only, as a presentation of Belle's
hope of what the companies would be. In fact, it appears that this pro
forma balance sheet was forwarded by Belle to one of the banks from which
loans were obtained for Cornucopia and Eastern. 6/
It is difficult to
understand how, in view of Belle's circulation of the false July 1957 state
ments, Swartz could have accepted at face value Belle's statements as to the
use to be made of such a balance sheet.
Under the foregoing facts, it is clear and we so find that Swartz,
being under oath, gave false testimony before us in the 1958 proceedings.
5/

Swartz voluntarily appeared at the United States Attorney's Office in
Pittsburgh and stated that he wished to clear his conscience by giving
an accurate account of his involvement in the Cornucopia matter.

6/

See Cornucopia Gold Mines, Securities Exchange Act Release No.
p . 6 (August 1 1 , 1960).

6339,
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Early in 1958,
Swartz undertook to prepare two sets of certified
financial statements as of December 31, 1957, one for Cornucopia to be
filed with this Commission in connection with Cornucopia's annual report
under Section 13 of the Securities Exchange Act, and the other for
Cornucopia and its subsidiaries to be filed with us in connection with
Cornucopia's proxy solicitation material pursuant to Section 14 of that
Act. According to Swartz, Belle requested him to write up the value of
the assets in the statements for the subsidiaries so as to show a larger
net worth, and Swartz refused.
However, it is stipulated that the finan
cial statements of Cornucopia which were certified by Swartz were materi
ally false and misleading in certain other respects, 7 /
In March 1 9 5 8 , Swartz furnished Cornucopia's attorney with certain
information for inclusion in the company's proxy statement, and in April
1958 he made inquiries of a member of our staff with respect to the finan
cial statements required with the proxy statement. However, the financial
statements as filed with us by Cornucopia in May 1958 as a part of its
annual report and proxy material were not certified by Swartz, but by
another accountant who had been employed by certain of Cornucopia's sub
sidiaries and to whom Swartz had delegated some detail work in connection
with his audits of these companies. This other accountant had not audited
Cornucopia's books and records but evidently had substantially copied the
statements prepared by Swartz. In June 1958,
Swartz wrote a letter, which
was actually drafted by Belle, to an officer of a bank who had inquired
regarding the certification of the Cornucopia statements. That letter
stated that Swartz had prepared the financial statements of the Pittsburgh
companies of Cornucopia and would have had no hesitation in certifying
them, but that he had submitted them to the other accountant for a single
certification for all the companies.
It seems clear from the foregoing that Swart's conduct throughout his
connection with the affairs of Eastern and Cornucopia was manifestly un
ethical, improper and unprofessional. Without even seeing the books and
records of Eastern, he certified financial statements of that company as
of March 31, 1957, and he furnished Belle with blank signed stationery
which was later used to circulate false financial statements as of July
31.
Even assuming that Swartz had embarked upon this course of conduct
without a full appreciation of what was involved, he did nothing to make
appropriate disclosures of the improprieties once he discovered them and
was aware of the seriousness of the misconduct involved. On the contrary,
Swartz continued to perform services, including the preparation of certified
financial statements of Cornucopia, which are stipulated to have been in
correct and misleading. Finally, respondent testified falsely with respect
to certain of these matters in the investigation conducted by our staff.
Swartz has agreed that we may find that he engaged in unethical and
improper professional conduct within the meaning of our Rule 2(e), but
asks that we take into account his youth and inexperience and the circum
stances under which the conduct occurred.
He asserts he had no reason to
question the integrity of Belle, who was being publicly hailed as a finan
cial genius and had the capacity to sway older and wiser men than Swartz,
including the officials of the banks which yielded to Belle's persuasions.
Swartz states that when he signed the March Eastern statements he believed
the figures given to him were correct and unwisely relied upon Belle's
promise that he would have an opportunity to make a complete audit of
Eastern. Swartz further asserts that when he became aware of Belle's
perfidy he told Belle that he would not participate further in his schemes,

7/

As to the deficiencies in the financial statements of Cornucopia filed
with us and based on the statements prepared by Swartz, see Cornucopia
Gold Mines, Securities Exchange Act Release N o . 6339, pp. 8-9 (August

1 1 , 1960).
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but Belle intimidated him by having Belle's attorney cite cases to Swartz
in which certified public accountants had been disgraced by being punished
for wrongful professional conduct. Finally, it is emphasized that Swartz
voluntarily corrected his earlier testimony and testified before us with
out compulsion, that he has been under mental strain as a result of the
acts performed for Belle for the past three years and has experienced a
personal punishment greater than that which disciplinary action in this
proceeding would impose, and that his errors will not be repeated.
We have given consideration to all these factors, as well as to
Swartz's testimony that he refused to engage in certain misconduct when
requested by Belle, but in our opinion these considerations do not detract
significantly from the serious nature of the misconduct in which he did
engage. In addition, even if credence is given to Swartz's assertions that
he was intimidated by Belle and did not make proper disclosure for fear of
the personal consequences described by Belle, there is no evidence or claim
that Swartz was coerced into continuing to work for Belle and his companies.
On the contrary, the indications are that Swartz in continuing to perform
services was motivated by the hope of compensation not only for past unpaid
work but also for potential future business. His conduct in this respect,
particularly in certifying financial statements for filing with this Com
mission and his communications in connection therewith with our staff and
with an inquiring bank, without disclosing what he knew of the impropri
eties involved, is especially to be condemned.
In view of the gravity of the misconduct here involved and in view
of the high standard of honesty and professional conduct we must demand of
accountants and others practicing before this Commission if we are to ful
fill our responsibility to protect the public interest, we must conclude
that Swartz should be denied the privilege of practicing before us in the
future.
An appropriate order will issue.
Chairman GARY and Commissioners HASTINGS, WOODSIDE, and FREAR join
in the above opinion.

Attest:

Orval L. DuBois
Secretary
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UNITED STATES OP AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION
May 24, 1961

In the Matter of
MYRON

ORDER
DENYING
PRIVILEGE
OF
PRACTICING
BEFORE
COMMISSION

SWARTZ

Pile No.

4-98

Rules of Practice - Rule

2(e)

Proceedings having been instituted pursuant to Rule 2(e) of the
Commission's Rules of Practice to determine whether Myron Swartz, a cer
tified public accountant, should be denied the privilege of practicing
before the Commission;
Respondent having filed a stipulation and having waived a hearing
and other procedural steps;
The Commission having this day issued its
on the basis of said Findings and Opinion

Findings and Opinion,

IT IS ORDERED, pursuant to Rule 2(e) of the Rules of Practice, that
Myron Swartz be, and he hereby is, denied the privilege of practicing before
the Commission.
By the Commission.

Orval L. DuBois
Secretary

